MABAD HIGH COURT, 1o,
A
JUDICIAL DEIrA!ﬂmMMAQJ

W.I. No.4837/2018

Nadeem Akhtar, ete,
Versug

Federation of Pakistan, etc,

Mr, Khurram Mehmood Qureshi and

Petitioners:
" Mr, Zahid Hussain Mughal, Advocates.

Barrister Mumtaz Ali, AAG.
Mahmoaod Khan Lakho, Section Officer
(1.it-V), Istablishment Division, Islamabad
Afzal Mehmood Butt, Director, Cyber
Crime Wing, I'IA.
Ali Sher Jakhrani, Additional Director/
Lstablishment, FIA 1leadquarters.
Qaiser Masood, Additional Director Law/
Deputy legal Advisor, FIA Hcadquarters.
Abdul Rauf, Additional Director Admin,
Cyber Crime Wing, FIA.
Haroon Rasheed, Dy. Director (Legal)
Muhammad Arshad, Assistant Director.

Respondents by:

Date of Hearing: Y 30082019

MOHSIN AKHTAR KAYANI, [: Through this writ petition, the

petitioners have prayed for the following relief:-

Thal recruitntent process initinted by respondent No.5 to 8 through

f\‘ﬁed to: B o ! : : :
(° J'rvspcmdenl No.9 vin advertisenient dated . 02.12.2018 may kindly be
declared as illegal, unlawfitl, void ab-inito which may also be struck

05 SEP 2017 dount immedialely.
AL ® . o Tt vespondent No.1, 2 & 4 may kindly be directed to lake up the
321'.‘".". g atter of recruitment mmediately and channelize the same as per
pexuln dictunt laid dowm by this Hohorable Court in ICA No.340/2017 and

Honorable Supreme Courl of Pakistan tn numerous judgments. It is
Jurther prayed that appropriale divections wiay kindly also be pussed
fo the respondents to recruit all the officials from BPS-16 & above

through respondent No3 in a fair and transparent manner so that

competend, — energelic, — expericnced,  honest  and  dedicated

offiersfofficinls may be brought in the systent,
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dent No 5 ¢
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m BPS-1 o 15

it mt:‘nq/mliry lad doy
R “
Court i ICA No 3400017 n by ths Honorable

Thal respondent No5 1o 7 :
| espondent No.5 to 7 may kindly elso be directed to Jorward the

vases of iliegal regularizanon of officer: from BPS-16 to BPS-18 of

her prayed thay the respo

rected to adopt to recnuit officals fro
by strictly adoptng 1} :

may hindly be &y

diflerent wings of FIA ve. Cyber Crime, IBMS and other wings FIA
made by so-called Cabunet Sub Commiltee under the Chairmanship
of Former Federal Minister Khurshid Shalt lo Federal Service Public
Cominusston immiedhately as observed by this Honorable Court vide
ndgment  passed m ICA  No.3402017 and  Nolification
No.F.53/12008-SP dalvd 11.02.2017 of Establishment Division in
the nterest of justice.

That the respondents nay also be direcled to process and advertise
total number of 415 posts for appoiniment in FIA in fair and
transparenl manner and ‘tecruit officials v1 BS 16 and above through

FPSC instead of 407 posts.

2 Brief facts referred in the instant matter are that FIA has been

stablished under the FIA Act 1974, which is under the control of Ministry
i

i ith jurisdicti i tigate
i Pakistan, with jurisdiction to investig
o B0 e‘ioB}lcrmr, Government of

\
\ed ,
(’.&‘ lifferent crimes whereas the officials of FIA are to be dealt under the FIA
Jdittere . .
i i nsfer) Rules, 2014 and all the posts
Qo Lt “"8.\ppmmmem, promotion and Transfer) R
g \‘ﬂlgﬁlc with FIA fall within the purview of federal posts. The FIA has
¢ aval
o ‘ i Centre for
‘ N ! established a new Wing by the name of National Response (en

s 2 ; th
Cyber Crimes (NR3C) to deal with high-tech crimes in terms of the

i i ts of
Prevention of Electronic Crimes Act, 2016, for which posts Of

{1 1o BPS-18 purely on contract basis have been published. The

ved thereoi, who are working on different posifions

joners is that FIA

petitioners are aggriv

main grievance of petit

in FIA on permanent basis. The
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authorities are engaging the services of differant i
) uals In violation

£ -
of judgment passed by this Conrt tx JCA No 3402017 (1
: nran Ahmad v,

F Al
/*:'{:. FOP), reported as 2019 PLC(CS) Note 19 [slamabad.
f 3. Learned counsel for petitioners contends that the recruitment
* initinted by NR3IC FIA on civil posts from BPS16 and above is in violation
; of Civil Servants (Appointmcnt, Pr'omokiori' and “Transfer) Rules, 1973

FPSC Ordinance, 1977 as wcl' il in conhavcntlon with the principles laid

down in 1CA No. 3!0/20] ] 'lmnm Ahmad 13, EO{’), lhat respondents are

not allowed to regruit any person in any project as it amounts to creale

ompletion of project and newly recruited

(urther complications after ¢
that concept of

ul‘mzauun of thmr services in furuxe

ch in Cwi! Se Elnfb Act, 1973, but if the project

persons will claim er

prolect past has nat bcer t
uted by the Govcmment department and the category of civil post

’ederanon the same falls within the
1977; that

is excec

is in connection with affam. of T

v
purview of l PSC in: lermh of Scctlon / of the FPSC Ordinance,
uthorilics have not, yct sent up the cases of their contract

the FIA a
cmplovccs 10 the FPSC.as L!i_r'ectcd in dem( nt passed in the case of ICA
ose of regularization and

No. 'm;@gg ______
ato B0 Cy o
e(\.\\V‘" lhgg‘:’dre creating ¢ 1nother set cf cmployees in FIA through a ackdoor
%)
ghnnncl T S
learned AAG along with FIA officials FPSC and

(\5 Sl ¢ au .
. -4, Cnnvcrwly,

ef
\ Division's representatives contend

l’.slaigl‘ishmen
4 by NRAC FIA was publisned (re daily newspapers afte

that advertisement

publishe
~ completion of coclal fonmhhe; and the Planning Conunission has given
‘approval for the appointment of tl‘ asn officials of project of 36 months and

as such, the services of the newly recruited persons will not be converted

or regularized in any manner after epmpiction of 36 months; that the posts

have been annonnced in daily newspapers and recruitment process has
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Ahmad vs, %
vs FOP) that the "PPfﬁhcnsmn i 017 L’H‘j:
out by

Pelitionery |
resumption )
p Phon and as such, e Petitioners 5
I not cove

18 jus|

red ungey the
aggrieved persp o
PErson as referred in Arhclc 19 of the Constitut

100 of the

ublic of ; i
p Pakistan, 1973; that high powered selection commityee

[slamic Re

was nominated in this matter

and all the candidates were examined on the

basis of written test and interview as well as on merits while following the

quota prescribed undcr the ]a\s_fv;’;,s well as notified by the Government;
that FIA officials present befare the Court argued that projact posts do not
fall within the parameters of FPSC unless the same are converted from
development to non-development brojécts and the posts were declared

N permancnt posts by Federation of Pakistan, where the FPSC Ordinance,

1977 is applicable and as such;- atlprLfSent,' _the FPSC has no jurisdiction to

deal with the project posts.
5. Argu ments heard, record perused.

6 Perusal of record rcveals that the petitioners being FIA officials

have challenged advcrtxsc.mc:wt dated 02 122018 got published by
hav

d nts No5 to 8 NRBC FIA z’or recrmtment of dlffeanl positions
rcspon e

BPS-1 to. BPS-’.IS e said cyber cﬂmc wing, The main grievance of
m

fro
NR3C FIA, especially for
o810 \© Con ¥etitioners is the recruitment process mnttated by p
. 1 sts of BPS-]B and abovc on the gmund that the civil posts of BPS-16
the:pos
O 5P il ‘ d:a.bmre could oniy be fliled through FPSC in terms of the FPSC
an

gr\"“’" A ,,r_u':"_. = a'

A\l‘“""::‘f-_;'\tﬂ‘-"‘ 11‘ Pty Ordmancc 1977 t
7 While dealing with, proposition in question, | have gone thraugh
the record placc‘d‘by‘.rq::pxindb'nl.éidc and obscrved that there are 45,000

. \dntire counlry in terms: of Prevention of
complaints pending in the ¥ntire_ counlry

tilectronic Crimes Acl, 2016, wh'ch mcludc nffuncu. of unauthorized
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Yo r S'ﬂ”(ing‘

P . “Pﬁm ming
et¢. and as suck, only 15 Ofﬁcers i FIA o I b $poofing,
vaila

ble to deal wi, Such

hefty mmbcrs of complamts. ln‘nrde

) to ca
ter quch Situation of Clectronic

along with Preventi
g W , ono.fEiec,' imes: Investigati
| s S ‘,tromc Cflmes Invesngauon Rules, 2018,
which provide | e b |
provides a new cyber crime wing to deal with such kinds of crimes
m a.more Specialized manner, therefore, the appointment of all the
. ufﬁua\s of c\rbq crime Wiﬂb falls \N’lthln the purwew of Rule 16 of the

Prevnmmn of. Electromn Cnmes Investigahon Rules, 2018, where a

: %eparatu cvber crnmc winb,fﬁpemalm.d cadre has to be estabhshed on the
basis ni qunh(mhcm emd cnterm specxﬁed in ScheduIM Furthermore,

Rulu "16(3) puts emphasm on the appomtmcnt, pmmohon and transfer of

persormel of cvber crimes uuder the Civil Serv:mts (Appointment,

Promotmn and Transfer) Rulefu 1973 therefore Ihave gone through Civil

Servants Act, 1973 whlch deals with appomtment of persons, its terms &

condlt:ons of service in Servxce of Pakistan, whereby Section 25 Chapter

1V deals w1th the rules. .

: In tc.rms of Rule 25 the PféSi'dentjor any person authorized by the
COP .
to him to be

Pre'gxdent in ﬂns behalf may make such rules as appear

thc purpose of Civil Servant Act,

gnecessary or upechent for carrymg out

g5 SEF 200
reas in terms of Section 25 of Civil Servant Act, 1973, Civil

g .0}973 whe
C"mv '7"";|;.y o ‘9“ ‘
P . i 'u.u:;'ervam (Appomtment, Promotion and transfer) Rules, 1973 were notified
‘35‘“‘3‘ aﬂ\ah A
wwhich were duly referred in the Prevention of Electronic Crimes

investigation Rules, 2018, therefore, there is no exception that the Civil

Gervant Act, 1973 or APT Rules, 1973 are not applicable for the

recruitment against any position in the FIA as the positions advertised by

v
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9 The rec
e record appended wilh this writ petition by the

¥,

stde clarifies the positi ‘
es the position that present recruitment process s phase-1]

respondents’

woject, F Cyvbe i Rl

project, FIA Cyber Crime Wing i continuation of phase-11 project, FIA
$ - : :

NR3C, 2016, whereby the competent authority, Minisiry of Planning,

Development and Reforms vide their O.M. dalcd 30,04.2018 submitted

wnrl\mh paperin the Mm“t"" “f I“feﬂﬂf, Govcrnment of Pakistan for

“PP*’OV-“I Of cost, prmurumcnt of ve}uclcs and 5taff from Ministry of

Vi

Finance to uamhhxh a task forcc IOr dLaImg wlth the !uture Cyber Crime

8 lssued by. Mmlslry of Interior

mfmslruduw letter d1tcd 0105 201

CXPIesses lhc appmvnl of lhe mfer;ncc*of Ministry of Planning,

— _‘_
S A A A L5

Iy Lstabhs}unent Dmsmn, Cabinet

:md Reforms and fxna!

Ay

Dcvclopmem

'\

O M. dated 09.08.2018, issued

Secret armt Gm crnment of Paktatan wdu
NOC for fi]Iiﬁb up 415 vacant posts of diffcrcnt cadres from BPS-01 10 19

in the NR3C. On 1109"018 Esh

Ba Troe c
(ed o Op
g : f'armwtmn Dcpartment nf Pa}.wtnﬂ fOl’ ﬂmssa

‘ ' tter - dat
05 SEP W09 ne“"PaPU and mestrv of xlntenor \1de theur Jetter -
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ed 28.09.2018

G
ol ) 5

gency through open bid in

Py T \allmw_d D:rutaneneral ﬁ
m:é::w;\'a:lnu” '*:t?i'r‘:r to ;:nsure morit based recrdt ‘yment agamf-t 415 posts. ?
10 Leamed AAG under the instructons of FIA officials has drawn the %
attention of this court.lowﬂfd O.M. dated 30.04.2018, which is as under:- g
| Jslamabad, the 30 April, 2018
No MOTI0PIA NAC/2017
TR Al 2 Wwwgw ‘
v,mov,u RLS N. RE FOR CYBE |

Swbwdd AUTTIQRIZA
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1 G.‘ ftal e = E"!
E ! Expenditiny Approved Gorz
T — Eslablishnent gy nlityre 454707
L Operational Egpongigrs 166,465
s R e VAN
- Total Cost 1128 60(:;

3 The sponsoring agency 1 i - '

it w 8 BEERCY 1Ay issue adininietras: -

Witl the 6bove staked docision of o Frsmy - THIStative g ect |

Uis Mg e e eciio o U O o oy o o e i e
st e fiplententution periag of the progee i g5 Y Mt dlid e endane 1
administratioe appraval accordin Ty el 46 months whchﬂmybcrcﬂtdzd in

4 The receipt of this Ic!fcm‘ig'(:y‘akiujrlly Ew/&r:kﬂbz}.;fedged.

: TI Thcabover cferre dO ¢ nfemﬂ’a“headnﬁmsb'anve approval
has been Sf*fé!i for theNa ncﬁ'él R pomvc Centre o ‘Cy\bér Crime (NR3C)
(Phase;lﬂ) asa pm]actfor’%& monthsonly and i éﬁch these positions shall
not be a]bwe:d‘fq c‘ontm u"e after %months lmder any circumstance.

12, Léarned t,aﬁnsfé{ ___vfcr tﬁe.'petiti‘bhefsl ,h.j:sv.c_:i_‘x_v',awn_ attention of this

Court lowards frammgafrecrul ﬁ__i'ten-ti-‘rﬁlbéisfof | prbjé&fﬂpdéts as provided at
5,N0.2.9 of the ESTA Code whereby term project post has been explained

65 Tria s g - ‘
410 C%mhe-foﬂ_owfr?‘g‘m?’?“?‘?'”" SeeLaa
. : o id o bggn llSed m the Civil Servants

ade fhfreunder The Civi!_ Servants Act,

‘,

3. Tt et

 Act, 1973 aid the riles made | ool
?9',_]3"585 e e:q}ressiaﬂ ,»;a‘ui[_ }goggg'i;z cgnnectzon w f e

T T T T e S b i i yed 10

ety oot 5 e ER TR O ‘ AT

" lamesnd pard 1 ds fluved. . Pr gjecs A O Offices, s

1t : s : ) dinate '

g Departments/SubOT

Ministries/Divisions/Attached bey ued by a government

. g pject 15 X6 :
well as antononous bodies. 1f 8 777/ | or Subordinale

. rimen
department, ie. Division/Attached Depa
i in the category

Office, vprojecr posts 5!1/;/{ fa - i

‘ e e ation &
copnechion with. !}::el q;j*?zzr.‘s-qf Federalio: ’FPSCOMM"
of the FPSC in terms af secion 7 P18 727 7

of civil posts in
hin the purvie?
ce, 1977 and
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rrtive] of th

being executeq b &y ot
Wniem.,
body, project posts would be vutside the puryipy, , f
W of thy (/7-,., s

Commiission. Where a project fs

48
13.  While considering the above b
ackground, it is mad
ra wt ( 37 & 'n/ 1"y

Estzblishment Division 25 well as by the ESTA Code g1y
3 Proget pess 4

(pbst i B g
outside the purview of the Commission in terms of FPSC Ordirs 777
, - inzree, 15 f

unless project posts wer -d he pe

project p vere declared to be the permanent post afier i
conversion from development to non-development side by Ministry of
Plarning with concurrence of Ministry of Finance and zpproval of

Establishment Division, Federal Government after the compietion of the

project, therefore, the jurisdiction of the FPSC has to be seen under FIL

Ordinance, 1977, whereby Commission in terms of Section 3 has been

corstituted znd the furction hzs been elaborated in Section 7 and o

1
jurisdiction of Commission has been explained in terms of Section 7(2)/0)
v

it Ui
& (c), wherein FPSC can conduct test and ex itment of

amination for recrét

il
person to 2ll Pakistan Service, the Civil Service of Federztion 2nd and Civi
- . < . ‘- 16 arﬁd

post in connection with the affzirs of Federation in basic pay 52€

excluded from

zbove or eguivalent, however, certain positions have been
. .2 3% Ordﬂ‘ 7ie
the purview of the Commission in terms of Section 7(2) & o
2610 Be True ) . 5
‘ Ceﬁﬂ the specific provision referred in the Ordinarke is 25 und
Section 7, Functions of the Commission: 1 of
05 5eP 2019 ; . ) 15 shall P2 outsi
. (2)  Recruitment to the following P
et e ai at purview of the commission: o7 ified
o s 2ot 4544 s ” inting a person ot wﬂh’ﬂd/‘” ’
T .ﬁ.'.m (11) ﬁ,lgd by appoin ng pz
? period.
it

1 .
i Keeping in view the above backgrou® for 51 0 ¥

: TN
nz2de clear thay the advertisement give by the &

d(x«
-> ot fall within the purvi
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aid as CSp V
such the res ondents have also W
Chsureg

\ that
regularized in any manne these Posts iy

r under thel not be

AW after complas
Plehon of 3§
15. I have glso gone through jud T,

gment of this Court
Passed
No.33402017 (Imran Altmad ps, FOP) i

«reported as 2019 PLC(CS) Note 19

hich was further upheld by the Apex Court vide order dated

Islamabad w

13.03.2019 passed in C.2 N0.2792/2018 and others,

therefore, this Court is

bind by the ratio settled in the said judgment wherein following order has
b

been passed in Imran Ahmed supra case:-

i, Noone isalfowed to kire any person on daily wages, contract
basis, in any project, orgnnization, office, ministries, divisions and
others, except int accordance with lmo.

ii.  All persons have to be appointed on permanent ;?Zeszsdoixfz
and appointment on Ad hoc busis could not ‘be Iconslx ~”m o
reguilarization and no individual could any dmm. eg;a ni ofid
regularization under any consideration while appointed on

basis.

iii. Al project employees who are ap;'min.fed in fgs-i; n:c:
ahove on project cowld not. claint regularization of & rf.w e
" yuntless their projects-fave been converled from devel?pnmrtr ruc.h
developmenit phase by L‘Hre Government of : Pakxsu;n. nms.ects
eventtunlity, all those eniployees who are wor{cmg on t‘wsg proje ;
shall continue to work and if their initial appomtm_ents in Hu? project
have been made through a transparent manmer Le. adz:erhsenmm
test, and inlerview, then their cases be sent to FPSFZ in terms of
Section 11(b) of the Civil Servants Act, \197'3 read with the power.s
referred in Ridles 4 and 5 of the FPSC (Functions) Rules, .1978. Tifil!’
posts and their appointments shall be considered regulanzecf s.u%g.ect
3 C% decision of the FPSC on the question of their eligibility,
qualification and fitness merely on the basis of opinion of FPSC or
conducting test and interview within a peried of six Months.

iv,  All project employees of BPS-1 to BPS-15 working in

b - gaetion 4= qrojects, twhich have been converted from development to tz'on‘-
. ",‘"’r’eve!opnzenl, shall be considered for the purpose of their
o’ . 2 LR L} % " exh .

W amanar regularization of services by their competent authorities twhile

considering their qualifibation, eligibility, and fitness on case to oase
basis within the period of six (06) months (as one time exercise),
subject to the condition that their initial selection was made through
transparent manner i.e. advertisement, test and interview.

16, The above referred principles left no stone unturned or create

exception for the present recruitment process, therefore, in addition to
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this Coury feels p
Xes

sary o
respondents . Pass certain direction | h
0 the

(0" ’-,,\ NR.‘ . }
C will notify
¥y eacl
e ach and ey

ery person recruf
- ted
Present recruitment process that th
eir |

services w
into hcrn:;::-:::(:uls,; :Xtcnd"d’ i
nder any stretch of imagination
and they shall leave their positions by efflux of tme
when period of 36 months elapsed.
(b)  The persons recruited in NR3C could not be transferred
or posted to any'ther wing or department of FIA or to

any other autonomous, semi-autonomous, or any other

n deputation or could be

Government department 0
adjusted against any other post, nor theses persons will

be hired against some other project post under the garb

of present recruitment process.
NR3C, FIA is a specialized cadre in terms of Rule 16(i)
vention of Electronic Crime Rules, 2018,

of the Pre
been hired in this wing,

therefore, any person who has
dre only. Similarly, the persons

has to serve in this ca
Hierarchy i.c.

n hired in other FIA

Immigration, Crime, Terrorism, etc. will not be
B s - i

ber Criche Wing unless extreme exigency of

ect to qualification and other

ed as provided under the

who have bee
‘ posted
in Ci'
service is required subj
eligibility criteria to be fulfill

law.
If the above referred rec

(d)
19
G5 SEP 20 Project will be converted from development to non-
’ »» y the Government of Pakistan

development side b

ruited positions under Phase-1ll

c g ol
Aut’ 1284
Qs ,d-.uﬂ within 36 months the process laid down in Imran "
piamand - ¢
Ahmed case in Para 123(jiii) shall apply. However, in

that eventuality the FPSC shall re-examine each and
every individual of BPS-16 and above under the law

i N
and select every individual on merit,
The NR3C FIA Authorities will observe quota ie.
women, disable and regional quota in strict manner

(e)

and shall also give equal opportunity to women.
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in their own ¢
adre '
dres, do not fall within the conce t of
terms of Article 199(1 e Pt ot aggrieved persons in
v ‘ (1)(a) of the Constitution of Islamic Republ
Pakistan, 197 A o
1973 as F thoriti
FIA authorities. ensures that the persons recruited
] on

P“’Ik‘cks will no
! be COnStdo_red for the PUFPOM.‘.& of promotion, senjority

d'am:.l s 3
& Peramm emPIO\'OOS Of FIA who are already in service on

bermancnt basns e
: 18' - Even. Otherwnse, pemmners who are pekmanen’t employees of FIA
m thal thcv are already serving in NR3C

have not made any clai
ht) in future that the

Lherdore there. is nn eventua

rs wxll be ;eopardlzcd
L‘u effected, ¢herefore,

sama is hercby dismissed. However

(ﬂpemlm.»d cadrr.)
of their existing inter-s¢

rights . ot the pentxone
instant writ

scniori_ty and othcr serwce heneﬁts wxll

ed and lhc

1S mxs«.oncew
to be

thlhOl
paragr‘lphs have

bscrvahons madf. bv thxs Court i '“thn_e- precg;!lng
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